RESEARCH SEMINAR IN INTERNATIONAL ECONOMICS
Gerald R. Ford School of Public Policy
The University of Michigan
Ann Arbor, Michigan 48109-3091

Discussion Paper No. 657

China’s Nonmarket Economy Treatment
and U.S. Trade Remedy Actions

Jieun Lee
University of Michigan

October 15, 2016

Recent RSIE Discussion Papers are available on the World Wide Web at:
http://www.fordschool.umich.edu/rsie/workingpapers/wp.html

China’s Nonmarket Economy Treatment and U.S. Trade Remedy Actions
Jieun Lee1
October 15, 2016
Abstract
The price comparability provision of China’s accession protocol recognizes that WTO members
may face special difficulty in determining subsidies and dumping from China, due to its
government’s pervasive intervention in the economy. The provision permits importing members
to disregard domestic prices or costs in China and to use alternative benchmarks in determining
the normal value of Chinese exports. Consequently, this so-called nonmarket economy
methodology tends to inflate antidumping and countervailing duty rates.
Certain paragraphs of the provision determining dumping expire on 11 December 2016,
and yet the heated debate on China’s economic status post-December 2016 remains ongoing.
This paper studies the history of U.S. trade remedy actions against nonmarket economies and
traces recent developments and findings at the WTO dispute settlement body. Congressional
history shows that antidumping regulations in the U.S. have been constantly amended to catch up
with agency practices that discriminate against nonmarket economies. Meanwhile, the
Department of Commerce recently started to apply countervailing duties on Chinese imports and
has finally codified such practices into law. The paper offers many reasons to believe that the U.S.
is equipped with various trade remedy measures to continue ‘special treatment’ against China,
even if the country graduates from a nonmarket economy status.

1 INTRODUCTION
1.1 NONMARKET ECONOMIES IN THE WORLD TRADING SYSTEM
Under the GATT and now the WTO, the “normal value” of a good is determined under an
assumption that the exporting country is a market economy. For anomalies, when the price of
goods and their relevant costs of producing are no longer determined by free market interactions
of supply and demand, the normal value becomes difficult to determine.
One of the earliest incidents of this challenge arose during the 1950s, when
Czechoslovakia, one of the GATT’s founding members, transitioned towards a centrally-planned
economy. In response, the world trading system invented the term “nonmarket economy (NME)”
in order to accommodate centrally-planned countries’ participation in the GATT.
At the time, Czechoslovakia argued that it was impossible to determine the normal value
of its goods, as their domestic prices were fixed by the State, rather than freely determined in the
market. Practically, their main problem was that the fixed domestic prices were often higher than
export prices. This automatically led other countries to determine that there was dumping, which
resulted in the application of antidumping duties against Czechoslovakian exports.
Czechoslovakia eventually proposed an amendment to GATT Article VI, so that, for
nonmarket economies, the dumping margins be calculated using (i) the “average comparable
price for the like product for export by third countries to the importing country in question in the
1
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ordinary course of trade,” or (ii) in the absence of such price, “the average comparable price for
the like product for export by the exporting country to third countries,” or (iii) “the cost of
production plus a reasonable addition for selling cost and profit.”2
The GATT contracting parties of the time did not accept the proposal, but agreed on
adding an Interpretative Ad Note to Article VI. This interpretative note recognizes that strict
comparison of domestic prices for the purposes of antidumping determination may not always be
appropriate in the case of imports from a country that has “complete or substantially complete
monopoly of trade and where domestic prices are fixed by the State.”3
Soon after, in 1960, it was the United States Treasury Department that first used the
“prevailing domestic or export prices of similar products manufactured in a surrogate market
economy country” for determining the normal value of bicycles imported from Czechoslovakia.4
Other countries started to follow the U.S. practice of applying surrogate prices in determining
antidumping duties from nonmarket economies.
1.2 CHINA’S NME STATUS
One of today’s most important and timely discussions in trade centers around China’s NME
status. When China became a WTO member in 2001, the country agreed to be treated as a
nonmarket economy in antidumping duty cases for the first 15 years of its membership. The 15year period expires December 11, 2016.5
This condition put China in a disadvantageous position in trade remedy disputes. In many
disputes, to determine the “normal value” of Chinese products, importing investigators have
relied on costs and prices from third-party surrogate countries, often perceived to be arbitrary or
inappropriate. Consequently, China has not only frequently lost antidumping cases at the WTO
Dispute Settlement Body but also faced punitive antidumping charges by the importing countries.
Since its inception to the WTO, the Chinese government has vigorously pursued a countryby-country persuasion strategy in order to change its disadvantageous position in trade remedy
cases. Studies document how Chinese diplomats have utilized a variety of economic and political
tools at their disposal. As one example, they would condition broader trade and diplomatic
relations on the partnering country’s recognition of China’s market economy status (MES).6
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As result of these efforts, from 2004 to 2007, China gathered market economy recognition
from over seventy countries. 7 However, since 2008, additional MES recognitions have
dramatically slowed down.
Most importantly, two of China’s largest trading partners, the United States and the
European Union, have refused to grant market economy status to China so far. They argue that
China’s currency is still not convertible on the financial account and its financial system is
heavily controlled by the State. They also point to China’s governmental influence on its private
businesses and how a substantial amount of China’s economy is closed to foreign industries.8
Another unstated but highly relevant reason why the countries refuse to grant market economy
status would be to maintain their advantage in antidumping cases.9
2 HISTORY OF U.S. TRADE REMEDY ACTIONS AGAINST NMES
2.1 DESIGNATION OF NME STATUS
Under U.S. trade law, the term nonmarket economy country is designated to any foreign country
that the administering authority determines as not operating on market principles of cost or
pricing structures, “so that sales of merchandise in such country do not reflect the fair value of
the merchandise.”10 The agency that determines NME status of a trading country today is the
Department of Commerce (DOC).
The Omnibus Trade and Competitiveness Act of 1988, which remains effective today,
endowed the U.S. DOC with significant administrative discretion for determining NME status.
The determination may be made “with respect to any foreign country at any time” and remains in
force until expressly revoked by the DOC.11 Only when an interested party claims that a country
is no longer a NME and substantiates its claim with respect to each of the factors the DOC takes
into consideration, will Commerce initiate a formal inquiry to determine whether the country
should remain treated as a NME or not.12
As a recent example, the U.S. DOC recognized Russia as a market economy on June 7,
2002.13 China’s most recent formal request to be removed from the NME list was initiated in
2006. The DOC denied its request, but nevertheless noted that “the era of China’s command
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economy has receded and the great majority of prices are liberalized.”14 Despite such general
agreement, Commerce highlighted a number of systemic and institutional policies that, in its
view, prevented China from graduating from NME status.
2.2 DEVELOPMENT OF ANTIDUMPING LAW REGARDING NMES
In the U.S., the antidumping law has consistently been amended to catch up with agency
practices dealing with NMEs. Congress’s adoption of a specific statute authorizing the
Department of Commerce to apply antidumping law to NMEs, along with provisions of
legislative guidance regarding acceptable methodologies – namely, authorizing various surrogate
country approaches – have spurred the antidumping law to become the exclusive remedy for U.S.
industries when confronting unfair trade practices from NME countries.
i. Trade Act of 197415
In the early period, the application of U.S. antidumping law to NMEs was not stipulated in
law but implemented through administrative agency action. In the 1960s, the Treasury
Department, as the agency responsible for domestic trade remedy law of the time, developed and
began using the so-called “surrogate country” methodology for applying antidumping law to
NME countries.
The idea was to substitute comparable prices and costs from similarly situated third
countries for the normal value determination, when the fair market value of a product in the
originating NME country was not readily available. This approach was adopted and codified by
Congress in the Trade Act of 1974.
However, the surrogate methodology proved difficult to apply due to occasions when an
appropriate surrogate country could not be located. Meanwhile, NME manufacturers criticized
the seemingly unpredictable and arbitrary dumping margins it produced, and the Treasury
Department also found it challenging to locate surrogate countries willing and able to provide
reliable price data.16
ii. Trade Agreements Act of 197917
The Treasury Department devised an alternative strategy by adopting the “factors of
production” approach in 1975.18 The factors of production methodology requires that “the
amount of each factor input of the NME in consideration be taken from a market economy
country considered to be at a comparable stage of economic development and value those inputs
on the basis of prices in a surrogate country.”19 Factors of production normally include materials,
labor, energy and other utilities, and representative capital cost including depreciation.
Congress adopted this approach in the Trade Agreements Act of 1979 as an alternative to
14
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be used in NME cases where there was no appropriate surrogate country. The 1979 Act also
transferred administrative authority from the Treasury to the Department of Commerce.
iii. Omnibus Trade and Competitiveness Act of 198820
Following the collapse of communism in the late 1980s and early 1990s, there was a surge
in transitional economies newly embracing capitalism. Antidumping authorities in the U.S.
responded by adopting new antidumping provisions for dealing with NMEs.
In the Omnibus Trade and Competitiveness Act (OTCA) of 1988, Congress made major
reforms to the existing antidumping law. It is through the OTCA that Congress formally defined
a nonmarket economy as a country that DOC determines “does not operate on market principles
of cost of pricing structures, so that sales of merchandise in such country do not reflect the fair
value of the merchandise.” 21 Congress also set standards that DOC was to take into
consideration when determining whether a specific country qualified as a NME.
The so-called NME test includes (i) “the extent to which the currency of the foreign
country is convertible into the currency of other countries”; (ii) “the extent to which wage rates
in the foreign country are determined by free bargaining between labor and management”; (iii)
“the extent to which joint ventures or other investments by firms of other foreign countries are
permitted in the foreign country”; (iv) “the extent of government ownership or control of the
means of production”; (v) “the extent of government control over the allocation of resources and
over the price and output decisions of enterprises”; and (vi) “such other factors as the
administering authority [i.e., DOC] considers appropriate.”22
With respect to antidumping methodologies, the OTCA revised the antidumping laws to
require that the “factors of production” approach be the preferred method of determining normal
value in NMEs when domestic prices and costs are not readily available.23 Despite this statutory
change, however, the legislative history of the OTCA seems to support DOC’s broad claims of
discretion. For instance, the DOC is to determine on a case-by-case basis whether the available
information allows the use of the standard methodology or an alternative approach should
Commerce prefer.
iv. Further Developments by the Department of Commerce
In 1992, Commerce developed its own approach known as the market-oriented industry
(MOI) test.24 Under the MOI test, a respondent exporter can theoretically avoid NME treatment
by establishing that its industry as a whole is sufficiently free of State control.
The test has three criteria: (i) virtually no government involvement in setting prices or
amounts to be produced, (ii) typically private or collective ownership of firms in the industry,
and (iii) market-determined prices for all significant inputs.25 As shown later in the paper, the
Chinese accession protocol paragraphs (a) and (d) of Article 15 closely mimic this MOI approach.
So far, Commerce has denied any China-wide attempts to have its NME status
20
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reconsidered. It has also refused to acknowledge a single Chinese industry as independent from
State control in investigations and reviews.26 Moreover, the DOC went a step further to assign
an “entity-wide” antidumping rate to any Chinese producer who fails or does not apply for
“separate rates,” treating it as if it is part of a China-wide entity.27 Due to the procedural
difficulties and burden on the Chinese producer, this final duty measure is almost always
whatever rate the petitioners alleged in their complaint.28
2.3
COUNTERVAILING DUTY LAW REGARDING NMES
While the U.S. statute allows countervailing duties (CVDs) to offset injurious subsidization of
foreign goods, it had been the DOC’s long-standing policy not to apply countervailing measures
against imports from NMEs.29 Only recently, in 2007, has the DOC reversed its policy to
investigate and apply CVDs to NME countries.30
i. Court Decisions Regarding the Non-Appliance of CVD Law to NMEs in 1986
For many years, the Department of Commerce maintained a position that government
activities in a NME cannot confer a subsidy. Commerce reasoned that it was theoretically and
practically impossible to determine a subsidy in a NME country which is subject to central
planning rather than market forces – a subsidy, by definition, means an act that distorts the
operation of a market. The DOC summarized the methodological problems it faced in earlier
cases regarding NMEs as follows:
We believe a subsidy (or bounty or grant) is definitionally any action that distorts
or subverts the market process and results in a misallocation of resources. … In
NMEs, resources are not allocated by a market. With varying degrees of control,
allocation is achieved by central planning. Without a market, it is obviously
meaningless to look for a misallocation of resources caused by subsidies. There is
no market process to distort or subvert. … It is a fundamental distinction–that in a
NME system the government does not interfere in the market process but
supplants it that has led us to conclude that subsidies have no meaning outside the
context of a market economy.31
Similarly, Congress was silent about the issue of subsidies in an NME context. After
26
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Congress enacted the first generally applicable CVD law in Section V of the Tariff Act of 1897,
the statutory language of a ‘bounty or grant’ had remained substantially unaltered through several
subsequent revisions. Even with growing imports from NMEs, the option of applying CVD law
to NMEs was never raised.
Rather, Congress turned to other trade remedy measures for dealing with this problem.
Specifically, in the Trade Act of 1974, Congress amended section 205 of the Antidumping Act of
1921 to establish rules to administer unfair competition from NME countries.32 Congress also
enacted section 406, a special ‘market disruption’ rule in the Trade Act of 1974, in order to
protect U.S. industries from trade harm caused by Communist countries.33
Likewise, Congress did not amend any CVD provisions relating to NMEs in the Trade
Agreement Act of 1979, in which Congress substantially revised the general U.S. CVD law.
Although Article 15 of the very Act implementing the Subsidies and Countervailing Code of the
GATT explicitly permitted regulation of unfairly priced imports from NME countries under
either the antidumping or countervailing duty legislation, Congress remained silent about the
CVD track. Instead, Congress reenacted the separate provision of the antidumping law governing
NME country cases.
After investigating several petitions to apply the CVD law on subsidized goods from
NMEs, the DOC concluded that, as a matter of law, countervailing duty orders were inapplicable
to NMEs. This position was once reversed by the U.S. Court of International Trade in 1985. The
next year, the U.S. Court of Appeals for the Federal Circuit reversed and reinstated the DOC’s
original determinations, thus affirming that the agency has the discretion to not apply CVD law
to NME countries.
ii. Policy Reversal by the Department of Commerce in 2007
In its decisions in Coated Free Sheet Paper from China, the DOC reversed its longstanding practice to exempt NMEs from U.S. CVD law on the basis of the inherent challenges in
defining and measuring subsidies in a state-distorted market.34 The DOC distinguished the
current Chinese economy from the Soviet-style economies at issue in Georgetown Steel and
found that the imported Chinese paper was subsidized.35 Although the U.S. International Trade
Commission did not make the requisite final affirmative material injury determination in this
case, subsequent CVD petitions were successful, resulting in more than sixty CVD orders on
Chinese merchandise.36
iii. Legalized Appliance of CVD Law to NMEs in 201237
In 2012, the U.S. Congress responded to both the WTO Appellate Body and Court of
Appeals for the Federal Circuit (CAFC) decisions by passing H.R. 4105.38 Section 1 stated that
32
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NMEs could be subject to CVDs, thus, addressing the CAFC ruling in 2011 that U.S. law did not
authorize Commerce to impose CVDs on imports from NMEs. Section 2 amended U.S. law to
address the NME “double count” in a manner intended to address the Appellate Body decision
which found U.S. practices inconsistent with Article 19.3 – the U.S. failed to investigate and
avoid double remedies potentially arising from the concurrent imposition of antidumping and
countervailing duties on the same imported products from China.39
The legislation legalizes the DOC’s authorization to apply CVD law to nonmarket
economies, and is now consistent with WTO obligations that do not preclude the application of
CVD laws to NMEs. The legislation also preserves the validity of existing countervailing duty
orders and addresses the adverse WTO finding on “double remedies.”40
3

DEBATE ON CHINA’S SPECIAL TREATMENT BASED ON ITS ACCESSION
PROTOCOL
3.1 TEXT OF THE ACCESSION PROTOCOL41
China’s accession protocol Article 15 exclusively concerns price comparability in determining
subsidies and dumping. Paragraph 15(a) opens with the general obligations of the importing
WTO Member in determining antidumping investigations involving China. Its subparagraphs
compare and give guidance to the separate cases where producers under investigation can or
cannot clearly show that market conditions prevail in the exporting industry.42 Paragraph 15(d)
time-constrains the so-called NME methodology used for China for 15 years and sets out certain
conditions that may lead to early termination of China’s special treatment prior to expiration.43
Such separate provisions of China’s accession protocol do not strictly follow the
requirements of the 1955 GATT Interpretive Note which already stipulates that antidumping
investigators may ignore domestic prices of countries with a state-controlled economy.44 Rather,
the accession protocol grants WTO Member countries the right to use the NME methodology in
determining the normal value of Chinese imports regardless of whether the country is in fact a
nonmarket economy till December 2016.
According to O’Conner, the insertion of “[i]n any event, the provisions of subparagraph
(a)(ii) shall expire 15 years after the date of accession” into the text of the second sentence of

39
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43
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44
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40
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paragraph 15(d) was done intentionally and late in the accession negotiations.45 While this
sentence plainly illustrates that the NME methodology used against China can no longer find any
legal basis in China’s accession protocol paragraph 15(a)(ii) after 11 December 2016, there do
not appear to be other documents indicating why this was done. This lack of explanation
probably explains the controversy surrounding the utility and textual interpretation of the rest of
paragraph 15.
3.2 CHINA’S SPECIAL TREATMENT POST-DECEMBER 2016
One agreement shared across the literature is that paragraph 15(a)(ii) expires on 11 December
2016, regardless of whether China qualifies as a market economy under the national laws or not
of an investigating authority. The literature diverges, however, on whether investigating
authorities in importing WTO member countries may continue to invoke paragraph 15 of China’s
accession protocol as a justification for resorting to an NME methodology or not.
i. NME Provision of the Accession Protocol Ineffective Post-December 2016
One side of the debate argues that paragraph 15 no longer authorizes any special price
comparison for Chinese imports starting 12 December 2016. Proponents of this view interpret
the entirety of paragraph 15(a) as the NME provision – the Chinese exception to normal
antidumping proceedings under the WTO – which becomes inutile altogether once 15(a)(ii)
expires.46
In their view, the sub-provisions (a)(i) and (a)(ii) are merely the obverse of one another –
indicating what an importing country “shall” do if the producers being examined “can” clearly
show that market conditions prevail in the industry, and what the importing country “may” do if
the producers in question “cannot.”47 Once paragraph (a)(ii) expires, the other rules pertaining to
it are also invalidated.
The significance of the expiration of this 15-year NME provision is, then, determined by
the possibility of alternative NME measures guided by the WTO. If any WTO member were to
apply special treatment to China post 11 December 2016, it should find its basis in the general
regime on WTO antidumping law as articulated in Article VI of GATT 1994 and the WTO
Antidumping Agreement.
The starting point would be to resort to the text of Article VI, containing dispositions on
subsidies and antidumping matters. While Article VI does not differentiate products originating
from market and nonmarket economy countries, an interpretative note to Article VI (second
provision to Paragraph 1 of the Ad Note) recognizes the unusual difficulty that governmentcontrolled economies bear in making price comparisons and determining the normal value of
goods. Similar to paragraph 15(a) of China’s accession protocol, the text allows investigating
authorities to resort to prices in a third country market economy and disregard domestic prices
and costs of the NME.
Some raise skepticism about this option. For instance, Vermulst et al. make a point that
China’s accession protocol incorporated an NME provision outside the pillars of Article VI,
45

See NCTM B. O'Connor’s ‘The Myth of China and Market Economy Status in 2016’,
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46
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the Antidumping Agreement.
47
See M. Nicely, ‘Time to Eliminate Outdated Non-Market Economy Methodologies’, Global Trade & Customs
Journal 9, no. 4 (2014).
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precisely because the Chinese economy at the time of the WTO-inception was transitional and
already could not be squared by the characterization of countries to be covered by the second Ad
Note.48 Tiejte and Nowrot go much further, arguing that the provision assumes China to achieve
market economy status erga omnes (towards everyone) in December 2016 and the graduation
process is automated.49
Relatedly, the Appellate Body recently remarked in EC–Fasteners that the Ad Note
“appears to describe a certain type of NME,” where the State monopolizes trade and sets all
domestic prices. Importantly, this interpretation suggests that there could be economies still
recognized as a NME but for which the Ad Note is not applicable. 50 While it is not
inconceivable that some WTO members will find ways to continue to qualify China as an NME,
many doubt that the high thresholds of the interpretative Ad Note can ever be proven with regard
to any current and future WTO member.51
Meanwhile, Article 2.2 of the WTO Antidumping Agreement indicates that alternatives to
home market prices can be used when a “particular market situation” prevents a proper price
comparison. This is what the U.S. DOC relied on when Russia first graduated from NME status
in June 2002, and remains as an option to countervail China within the contours of the WTO
system, once the NME provision under the accession protocol expires.52
ii. NME Provision of the Accession Protocol Still Effective Post-December 2016
On the other side of the debate, some critics hold the view that the textual interpretation of
paragraph 15 suggests that all but paragraph 15(a)(ii) remains effective. In their view, the
significance of the expiration of paragraph 15(a)(ii) is rather minimal, since the remaining subprovisions continue to provide guidance for investigating authorities to apply the NME
methodology relating to Chinese dumping, and for China, the prerequisites for market economy
status.
Miranda, one of the most cited writers on this topic, interprets the special legal instruments
authorized under the accession protocol to be contingent upon the facts at issue, subject to a
“rebuttable presumption” that the industries or sectors do not operate under market economy
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See E. Vermulst et al., ‘Normal Value in Anti-Dumping Proceedings against China Post-2016: Are Some Animals
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after 2016’, Transnational Economic Law Research Center, no. 34 (2011).
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Appellate Body Report, European Communities—Definitive Anti-Dumping Measures on Certain Iron or Steel
Fasteners from China, para. 285, WT/DS397/AB/R, adopted 15 Jul. 2011. In a footnote to its decision, the Appellate
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We observe that the second Ad Note to Article VI:1 refers to a “country which has a complete or
substantially complete monopoly of its trade” and “where all domestic prices are fixed by the
State.”
51
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763, Cato Institute (28 October 2014). Watson is skeptical that the United States would be able to treat China as an
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See Nicely in supra n. 47. Specifically, the U.S. DOC asserted authority to selectively reject the foreign
producer’s home market prices and costs due to lingering state influence.
10

conditions.53 Following, he argues that the mere effect of the second sentence of paragraph 15(d)
is to disable the presumption that China and the individual industries or sector remain under the
NME regime, fifteen years after accession. Thus, the expiration of paragraph 15(a)(ii) does not
prohibit the use of NME methodologies after the transition period. He also argues that the burden
of proof shifts to domestic investigating authorities to validate that the Chinese industry at issue
remains under NME conditions.54
While many agree with Miranda that the expiration of paragraph 15(a)(ii) revokes the
presumption that China remains under NME conditions, and thus, does not require the wholesale
abandonment of the NME methodology relating to China, the discussion on who has the burden
of proof remains controversial.
For instance, one popular view is that Chinese producers must meet the market economy
conditions under the national laws of the importing countries, based on the first and third
sentences of paragraph 15(d) in order to avoid NME treatment.55 More recently, it has been
argued that such qualification as a market economy under WTO members’ national laws was
meant to have a “limited scope,” to the extent that the members’ national law had market
economy status criteria at the time of China’s inception to the WTO.56
A supporting argument is that there are simply no textual grounds to conclude that the
language of the second sentence of paragraph 15(d) was intended to do anything other than
precisely what it says – put a limit on the applicability of paragraph 15(a)(ii) only, and leaving
everything else, including the burden of proof on China, in place.57
Finally, some believe that the ambiguity in the paragraph would require deference to a
“permissible interpretation” applied by the investigating authorities of importing countries until
the dispute settlement Panel and Appellate Body addresses whether it is assumed that there is a
shifting of the burden of proof, in accordance to Article 17.6(ii) of the Antidumping
Agreement.58
Meanwhile, it is important to note that the survival of subparagraph 15(a)(i) on its own has
legal significance. The subparagraph places the burden on the individual producer to show
market economy conditions in the industry producing the like product.59 This deviates from the
normal price comparison rules which are ordinarily based on the costs and prices of the
53
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individual producer.60 If paragraph (a)(i) survives, it alone contributes to pose extra burden on
individual Chinese producers to demonstrate that market conditions apply, and moreover, that
these conditions prevail in relation to the whole industry which it is part of.61
4

POST-DECEMBER 2016 IMPACT ON U.S. TRADE REMEDY ACTIONS AGAINST
CHINA
4.1 ANTIDUMPING TOOLS THAT ENSURE CHINA’S CONTINUED SPECIAL
TREATMENT
i. U.S. Antidumping Law and Practices in Parallel to China’s Accession Protocol
The legal debate surrounding China’s accession protocol aside, there are many reasons to believe
that the expiration of paragraph 15(a)(ii) will not make much practical difference to U.S. trade
remedy actions against China. Mainly, China’s accession protocol, with or without paragraph
15(a)(ii), closely mimics the current U.S. antidumping law and practices.
To start with, the U.S. is one of those countries that has had nonmarket economy criteria as
of the date of China’s accession to the WTO. The U.S. law allows for the graduation of an entire
country to market economy treatment, but to date treats China as a nonmarket economy country,
resulting from the failure of the test it requires. However, the U.S. practice, similar to paragraph
15(a) of the accession protocol, allows both individual producers and entire industries to argue
that the Department should use some or all of their prices or costs in its dumping investigations.
While the U.S. DOC will no longer be able to resort to paragraph 15(a)(ii) for the use of
the NME methodology, it may, as it did prior to China’s accession to the WTO, continue to use
surrogate data for dumping investigations as long as China fails to establish that it is a market
economy, either at the state or industry level.
ii. Industry-wide Test and Entity-wide Rates Remain Effective
As discussed earlier, Article 15 of China’s accession protocol embedded the idea of the
market-oriented industry approach invented by U.S. Commerce. As opposed to what would be
required in market economies, an individual producer from China must demonstrate that market
conditions prevail in the industry producing the like product. While the MOI approach is yet to
be codified in U.S. law, the U.S. investigating authorities may refer to the accession protocol for
its usage until it alters its antidumping law.62
Meanwhile, the U.S. can continue to differentiate Chinese products through its separate
rates test adopted in the 1980s. Application of the entity-wide antidumping duty to Chinese
imports may no longer be automatic when the country graduates from its NME status. However,
the DOC may still apply the entity-wide rate to China, when the corresponding companies are
shown to have been non-responsive to the Department’s questionnaire or its request for quantity
and value information.
iii. Alternative Methodologies Available for the Use of Surrogate and Constructed Prices
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Even without China’s accession protocol, U.S. law gives Commerce an option for bypassing
Chinese companies’ domestic prices. Commerce may decide that “the particular market situation
in the exporting country does not permit a proper comparison with the export price or
constructed export price.” 63 This allows investigators to leverage alternatives to strict
comparison.
For instance, domestic prices can be approximated, or “constructed,” by adding together a
producer’s costs of production plus estimated profit. While consistent with the WTO
Antidumping Agreement, the use of third country prices and constructed value tend to produce
unrealistically high estimates of domestic normal values and so inflates the antidumping margins
imposed. It is noteworthy that Commerce considered this approach after Russia graduated from
NME status in 2002.64
iv. Double Remedies Still Possible Independent of NME Status
When an importing country pursues antidumping and countervailing duty investigations
simultaneously against an import, the use of surrogate values creates the potential for a doubled
remedy. While a domestic subsidy affects both the normal value and export price of a good, the
use of prices or costs from a third-country in an antidumping investigation fails to capture the
impact of the subsidy upon the normal value of investigated companies. Correspondingly, the
antidumping duty is increased by the amount of the subsidy that artificially lowered the export
price. Since the CVD theoretically equals the amount of the subsidy, the antidumping duty using
such surrogate methodology double-counts the subsidy by the amount of the CVD.65
The use of surrogate country prices and costs was automatically granted to importing
investigators by the NME methodology authorized under China’s accession protocol. This
naturally led to a plethora of double remedy actions against Chinese imports, many of which
resulted in trade grievances with China.66
However, China’s accession protocol or its NME status is not required for double remedy
actions against the country. In fact, surrogates for normal value are quite commonly used in cases
against market economies. This occurs when a company’s own data reflects its normal value but
are not fully comparable to the export price data, or in cases in which the trade authority
disregards a company’s normal value data in favor of information from another source. Therefore,
even regarding market economy antidumping cases, the application of partial “facts available”
often leads the investigating trade authority to use surrogate data leading to the potential of
double remedies.67
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4.2 COUNTERVAILING TOOLS THAT ENSURE CHINA’S CONTINUED SPECIAL
TREATMENT
i. Use of the NME Methodology for Countervailing Measures Permanently Authorized
Under China’s Accession Protocol
Two specific remedy rules were added to China’s accession protocol in order to protect the
producers of other member countries from the potential adverse effects of Chinese subsidies.
First, the accession protocol designates subsidies to state-owned-enterprises (SOEs) in China as
automatically specific under the WTO Subsidies and Countervailing Measures (SCM) agreement,
as long as state-owned enterprises are the predominant recipients of such subsidies or stateowned enterprises receive disproportionately large amounts of such subsidies.68
Second, paragraph 15(b) of the accession protocol authorizes the importing Member to use
the NME methodology to identify and calculate Chinese subsidies. This is the first and only
WTO provision that explicitly authorizes the use of alternative benchmarks in determining CVDs.
Importantly, unlike certain antidumping provisions under paragraph 15 that are conditioned by
the December 2016 deadline, paragraph 15(b) is incorporated on a permanent basis. As long as
the U.S. DOC determines that prevailing terms and conditions in China create special difficulties
in using domestic costs and prices as appropriate benchmarks, the NME methodology can be
applied for CVD determination, regardless of the nature of China’s economy.
ii. Resort to Anti-Subsidy Remedies Encouraged by Recent WTO Appellate Body Ruling
In United States—Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (DS 379), the WTO Appellate Body ruled that Chinese state-owned
commercial banks (SOCBs) may be considered “public entities,” and hence, loans from them can
be considered subsidies.69 The Appellate Body also upheld the Panel’s interpretation of Article
14(b) and ruled that the U.S. DOC’s decision to reject interest rates in China as benchmarks for
RMB-denominated loans as not inconsistent with this provision. The Appellate Body stated that:
[It saw] no inherent limitations in Article 14(b) that would prevent an
investigating authority from using benchmark interest rates on loans denominated
in currencies other than the currency of the investigated loan, or from using
proxies instead of observed interest rates, in situations where the interest rates on
loans in the currency of the investigated loans are distorted and thus cannot be
used as benchmarks. … In the absence of an actual comparable commercial loan
that is available on the market, an investigations authority should be allowed to
use a proxy for what ‘would’ have been paid on a comparable commercial loan
that ‘could’ have been obtained on the market.70
Considering the strong government intervention in financial markets, this ruling may put
Chinese companies at a long-term disadvantage in CVD cases given. It is highly likely that
countervailing duties resulting from the use of benchmark interest rates will be punitive.
Meanwhile, the Appellate Body, citing its findings in U.S.—Softwood Lumber IV, found
further scope in Article 14 for the use of cross-border benchmark.71 Under Article 14(d), an
investigating authority may use a benchmark other than private prices of the goods in question in
68
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the country of provision when it has been established that those private prices are distorted
because of the predominant role of the government in the market as a provider of the same or
similar goods. While the Appellate Body stated that “it is price distortion that would allow an
investigating authority to reject in-country private prices, not the fact that the government is the
predominant supplier per se,” it also recognized cases where “the government’s role as a
provider of goods is so predominant that price distortion is likely and other evidence carries only
limited weight.”72
The Appellate Body went on to establish a limitation on the use of such benchmarks,
requiring that their use must “relate or refer to, or be connected with, the prevailing market
conditions in that country, and must reflect price, quality, availability, marketability,
transportation and other conditions of purchase or sale, as required by Article 14(d).” 73
Nevertheless, the Appellate Body expressly refused to suggest or rule upon specific alternative
methods that might be available to countries, noting that such a review must be established only
on a case-by-case basis.
5 CONCLUSION
Antidumping regulations in the United States have been constantly amended to catch up with
agency practices which are notoriously known for finding creative ways to inflate and impose
antidumping duties. Regarding imports from China, the DOC determines antidumping duties
using the NME methodology, which allows the agency to use estimates based on surrogate
country data above costs and prices reported by Chinese producers. Unlike producers from
market economies, individual Chinese producers are required to prove that market conditions
prevail in the relevant industry in order to escape from NME treatment.
The U.S. DOC also presumes that all companies within the country are essentially
operating units of a single, government-wide entity, and thus applies an entity-wide antidumping
duty rate unless individual producers opt in for and pass a separate test. However, so far,
Commerce has denied any challenge from China urging that it is no longer an NME. The agency
has also refused to acknowledge a single Chinese industry as independent from government
control in any investigation or review.
Independently, paragraph 15(a)(ii) of China’s accession protocol has authorized the U.S.
and other WTO member countries to maintain this discriminatory antidumping measure
regardless of China’s true market economy status until 11 December 2016. China’s accession
protocol, for the first time in WTO history, explicitly authorized importing members to use
alternative benchmarks for determining subsidies in China. Since then, both antidumping and
countervailing investigations have increased, and the NME treatment in determining the normal
value of Chinese imports produced cases in which Chinese goods were double-remedied.
Fifteen years after accession, China seems far from having completed its transition into a
true market economy. In a recent publication by the World Bank, China was portrayed as a
country where the government continues to control key sectors and where “close links between
the government, big banks, and state enterprises have created vested interests that inhibit reforms
and contribute to continued ad hoc state interventions in the economy.”74 China still relies
72
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heavily upon SOEs to implement public policies driven by the Communist Party and uses
SOCBs to intervene in financial markets. Given the tight political and economic links between
the government and private sector and intrinsic resistance to further privatization and
liberalization, some commenters doubt that China could ever complete its transformation into a
full market economy.
Even as 11 December 2016 closely approaches, the legal validity of the NME
methodology authorized under China’s accession protocol post-December 2016 remains
unresolved. Regardless of China’s status as either a NME or a market economy for antidumping
purposes, this paper argues that the U.S. is still equipped with various trade remedy measures to
discriminate against China. The current U.S. antidumping law and practices already are parallel
to the NME methodology authorized under China’s accession protocol. Similarly, industry-wide
test and entity-wide rates are features of the U.S. antidumping law and practices. Independent of
the accession protocol, the U.S. DOC reserves alternative methodologies available for the use of
surrogate and constructed prices. This suggests that double remedies to Chinese goods are still
possible regardless of China’s NME status.
Despite judicial clarification that the WTO’s NME exception is limited to normal value
comparisons, the DOC is likely to continue its use of alternative methodologies based on its
expressed view that China’s economy structurally departs from that of a full market economy.
Even the U.S. statute guides Commerce in taking a holistic approach to justify its use of NME
methodologies by considering not only the degree of government control of prices and wages but
also the extent of state ownership of the means of production and intervention in financial
markets, and how free the investment environment is.
Meanwhile, China’s accession protocol has permanently allowed the use of alternative
benchmarks in subsidy cases. Also, recent findings by the Appellate Body foster anti-subsidy
remedies against China by recognizing state-owned commercial banks as public bodies and
authorizing alternative benchmarks when government intervention in the financial markets is
strong.
Therefore, even though a certain NME provision of the accession protocol expires in
December 2016, it is likely that the U.S. DOC will continue its ‘special treatment’ against goods
from China.

2015. The report states that “China’s transition to a market economy is incomplete in many areas. A mix of market
and non-market measures shapes incentives for producers and consumers, and there remains a lack of clarity in
distinguishing the individual roles of government state enterprises, and the private sector. It is imperative, therefore
that China resolve these issues, accelerate structural reforms and develop a market-based system with sound
foundations in which the state focuses on providing key public goods and services – while a vigorous private sector
plays the more important role of driving growth.”
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Annex 1. Protocol on the Accession of the People’s Republic of China (WTO/L/432; 23
November 2001).
15. Price Comparability in Determining Subsidies and Dumping
Article VI of the GATT 1994, the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994 ("Anti-Dumping Agreement") and the SCM Agreement
shall apply in proceedings involving imports of Chinese origin into a WTO Member consistent
with the following:
(a) In determining price comparability under Article VI of the GATT 1994 and the
Anti-Dumping Agreement, the importing WTO Member shall use either Chinese prices
or costs for the industry under investigation or a methodology that is not based on a strict
comparison with domestic prices or costs in China based on the following rules:
(i)
If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product with regard to the
manufacture, production and sale of that product, the importing WTO Member
shall use Chinese prices or costs for the industry under investigation in
determining price comparability;
(ii)
The importing WTO Member may use a methodology that is not based on a
strict comparison with domestic prices or costs in China if the producers under
investigation cannot clearly show that market economy conditions prevail in the
industry producing the like product with regard to manufacture, production and
sale of that product.
(b) In proceedings under Parts II, III and V of the SCM Agreement, when addressing
subsidies described in Articles 14(a), 14(b), 14(c) and 14(d), relevant provisions of the
SCM Agreement shall apply; however, if there are special difficulties in that application,
the importing WTO Member may then use methodologies for identifying and measuring
the subsidy benefit which take into account the possibility that prevailing terms and
conditions in China may not always be available as appropriate benchmarks. In applying
such methodologies, where practicable, the importing WTO Member should adjust such
prevailing terms and conditions before considering the use of terms and conditions
prevailing outside China.
(c) The importing WTO Member shall notify methodologies used in accordance with
subparagraph (a) to the Committee on Anti-Dumping Practices and shall notify
methodologies used in accordance with subparagraph (b) to the Committee on Subsidies
and Countervailing Measures.
(d) Once China has established, under the national law of the importing WTO Member, that
it is a market economy, the provisions of subparagraph (a) shall be terminated provided
that the importing Member's national law contains market economy criteria as of the date
of accession. In any event, the provisions of subparagraph (a)(ii) shall expire 15 years
after the date of accession. In addition, should China establish, pursuant to the national
law of the importing WTO Member, that market economy conditions prevail in a
particular industry or sector, the non-market economy provisions of subparagraph (a)
shall no longer apply to that industry or sector.
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